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reference to interpretation is not very helpful. One thing is clear, however, and that is
the potential importance of interpretive practice by state parties: subsequent practice in
the application of the treaty may establish the agreement of the parties concerning its
interpretation.® That new interpretation may in itself affect customary law. Through its
commentaries on the Geneva Conventions and the Protocols, the ICRC influences state
practice and thus, indirectly, the development of customary law.

The fewer the number of parties to law of war treaties, the greater the space left for
the development of customary law. Additional Protocol II contains a large number of
Geneva-type rules pertaining to noninternational armed conflicts but only a few Hague-
type provisions. While a significant core of the Protocol reflects customary law, with 134
state parties, considerable space remains for the development of customary law.

In the context of international criminal tribunals, as we have already seen, the identifi-
cation of customary law plays an important role in the interpretation and application of
Jjurisdictional provisions of their statutes. In addition, customary law provides a yardstick
for assessing whether or not the material offenses stated in the statutes of international
criminal tribunals are ex post facto.

The significance of developing humanitarian law through customary law is enhanced by
the meager prospects for the satisfactory development of the law of war through orderly
treaty making.*® Customary law is thus a major vehicle for alignment, adjustment and even
reform of the law. In many other fields of international law, treaty making is faster than
the evolution of customary law. In international humanitarian law, change through the
formation of custom might be faster, but less precise in content, than the adjustment of
law through treaty making. It is all the more necessary, in view of the critical role of
customary law, that its currency not be devalued by facile assumptions and sweeping general-
izations. The test for the advancement of humanitarian norms lies in their acceptability.

Echoing the so-called Baxter paradox,*® the ICRC states that, because state parties act
either in conformity with or in violation of their obligations under the Geneva Conven-
tions, the significance of the parties’ behavior for the development of customary interna-
tional law remains theoretically unclear.”' Despite the analytical importance of the Baxter
paradox, as well as certain theoretical difficulties discussed elsewhere, I believe that
parties to international treaties, including the Geneva Conventions, continue to play a
role both in the formation of customary law pertaining to matters regulated by the
Conventions and in the development of additional and interstitial norms.*?

With regard to Additional Protocol I, which has been ratified by fewer states (143 state
parties) than have ratified the Geneva Conventions, the ICRC, reacting to the problems
posed by the Baxter paradox, states (in the original French version of the blueprint) that
customary international humanitarian law certainly cannot be determined only on the
basis of the behavior of the fifty-three states that are not yet bound by Additional Protocol
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L* Indeed, the actions of both nonparties and parties influence the creation of customary
international law with regard to the broad range of subjects addressed by Protocol 1. The
practice of such nonparties as the United States, the United Kingdom and France during
the second Persian Gulf war, for example, had a significant and, on the whole, constructive
impact on the development of customary law relating to Protocol 1.**

The ICRC recognizes that the evolution of customary law has not been halted by
Protocol I and, moreover, that customary law is *‘strongly influenced . . . by the behav-
iour of States vis-a-vis this treaty.”’*’ Indeed, all states, though in varying degrees and not
only parties to the Protocol, contribute through their behavior to the development of
customary law. In some cases, even some nonstate actors, especially the ICRC itself, and
the United Nations may contribute. '

As for noninternational armed conflicts, the ICRC correctly states that customary rules
were codified only in part in common Article 3 and Additional Protocol II, and that
with regard to the conduct of hostilities—the Hague law—the treaty rules are rudimen-
tary and incomplete. A particularly important issue for the ICRC study to consider is
the extent to which proscriptions of methods and means of combat governing interna-
tional armed conflicts also apply to noninternational armed conflicts. Equally deserving
of consideration in this respect are such customary law principles as command responsi-
bility and proportionality.

In the context of both international and civil wars, the ICRC provides a useful list of
types of relevant practice and their acceptance as law. This list, which will inform the
ICRC study, includes

not only the conduct of belligerents, but also the instructions they issue, their
legislation, and statements made by their leaders; the reaction of other States at
the diplomatic level, within international forums, or in public statements; military
manuals; general declarations on law, including resolutions of international organi-
zations; and, lastly, national or international court decisions.*®

The I€RC’s list omits any mention of the influence of the ICRC itself through its com-
ments on various conflicts and events, and other interpretations such as commentaries
on the Conventions and the Protocols. To a considerable extent, these interpretations
affect the practice of states and their opinio juris, and thus the evolution of customary
law. Although the ICRC’s list is largely based on what states say—and in international
humanitarian law this element is particularly important—not on what they do on the
battlefield, fortunately the blueprint does mention the conduct of belligerents. Compre-
hensive research into the conduct of recent conflicts, including the two Persian Gulf
wars and the Falklands/Malvinas war, could lead to significant lessons on the operational
practice of belligerents.

Physical, operational acts on the battlefield have weight in this regard, but equally, or
even more so, do denials, objections and challenges to those operational acts. To deter-
mine opinio juris or acceptance as law in this field, it is necessary to look at both physical
behavior and statements.

Finally, distancing itself in effect from the emphasis placed by the North Sea Continental
Shelf Cases on states whose interests are specially affected,”” the ICRC emphasizes that
account should be taken of all forms of state practice, ‘‘so as to permit all States—and
not only those embroiled in armed conflict—to contribute to the formation of customary
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rules.””*® I agree. The behavior of belligerents is just one element, though a key one, in
the formation and assessment of customary law.

A broader question, however, concerns the degree of weight to be assigned to the
practice of various states in the formation of the international customary law of war. I
find it difficult to accept the view, sometimes advanced, that all states, whatever their
geographical situation, military power and interests, inter alia, have an equal role in this
regard. Belligerency is only one factor here. The practice and opinion of Switzerland, for
example, as a neutral state, surely have more to teach us about assessment of customary
neutrality law than the practice of states that are not committed to the policy of neutrality
and have not engaged in pertinent national practice. The practice of “‘specially affected
states”” —such as nuclear powers, other major military powers, and occupying and occu-
pied states—which have a track record of statements, practice and policy, remains partic-
ularly telling. I do not mean to denigrate state equality, but simply to recognize the
greater involvement of some states in the development of the law of war, not only
through operational practice but through policies expressed, for example, in military
manuals.

I am confident that the ICRC study will result in a broadly acceptable restatement of
customary humanitarian law. It could thus become an important vehicle for strengthen-
ing the normative structure of international humanitarian law, especially for noninterna-
tional armed conflicts.

THEODOR MERON*
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