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Since September 11, 2001, the U.S. government has created new guidelines that appear to allow Central Intelligence Agency (CIA) agents to torture and even kill prisoners with impunity. Under these guidelines an Iraqi prisoner suffocated to death while being interrogated by a CIA agent, who has not been charged with any crimes in the death.

At the end of a secluded cul-de-sac, in a fast-growing Virginia suburb favored by employees of the Central Intelligence Agency, is a handsome replica of an old-fashioned farmhouse, with a white-railed front porch. The large back yard has a swimming pool, which, on a recent October afternoon, was neatly covered. In the driveway were two cars, a late-model truck, and an all-terrain vehicle. The sole discordant note was struck by a faded American flag on the porch; instead of fluttering in the autumn breeze, it was folded on a heap of old Christmas ornaments. 

The house belongs to Mark Swanner, a forty-six-year-old C.I.A. officer who has performed interrogations and polygraph tests for the agency, which has employed him at least since the nineteen-nineties. (He is not a covert operative.) Two years ago, at Abu Ghraib prison, outside Baghdad, an Iraqi prisoner in Swanner's custody, Manadel al-Jamadi, died during an interrogation. His head had been covered with a plastic bag, and he was shackled in a crucifixion-like pose that inhibited his ability to breathe; according to forensic pathologists who have examined the case, he asphyxiated. In a subsequent internal investigation, United States government authorities classified Jamadi's death as a "homicide," meaning that it resulted from unnatural causes. Swanner has not been charged with a crime and continues to work for the agency. 

After September 11th, the justice Department fashioned secret legal guidelines that appear to indemnify C.I.A. officials who perform aggressive, even violent interrogations outside the United States. Techniques such as waterboarding—the near-drowning of a suspect—have been implicitly authorized by an Administration [headed by George W. Bush] that feels that such methods may be necessary to win the war on terrorism. (In 2001, Vice-President Dick Cheney, in an interview on "Meet the Press," said that the government might have to go to "the dark side" in handling terrorist suspects, adding, "It's going to be vital for us to use any means at our disposal.") The harsh treatment of Jamadi and other prisoners in C.I.A. custody, however, has inspired an emotional debate in Washington, raising questions about what limits should be placed on agency officials who interrogate foreign terrorist suspects outside U.S. territory.... 

The C.I.A. has reportedly been implicated in at least four deaths of detainees in Afghanistan and Iraq.

Manadel al-Jamadi was captured by Navy seals [sea, air, land team] at 2 a.m. on November 4, 2003, after a violent struggle at his house, outside Baghdad [Iraq], Jamadi savagely fought one of the seals before being subdued in his kitchen; during the altercation, his stove fell on them. The C.I.A. had identified him as a "high-value" target, because he had allegedly supplied the explosives used in several atrocities perpetrated by insurgents, including the bombing of the Baghdad headquarters of the International Committee of the Red Cross, in October, 2003. After being removed from his house, Jamadi was manhandled by several of the seals, who gave him a black eye and a cut on his face; he was then transferred to C.I.A. custody, for interrogation at Abu Ghraib. According to witnesses, Jamadi was walking and speaking when he arrived at the prison. He was taken to a shower room for interrogation. Some forty-five minutes later, he was dead.... 

A government official familiar with the case, who declined to be named, indicated that establishing guilt in the case might be complicated, because of Jamadi's rough handling by the seals before he entered the custody of the C.I.A. Yet, in the past two years, several of the Navy seals who captured Jamadi and delivered him to C.I.A. officials have faced abuse charges in military-justice proceedings, and have been exonerated. Moreover, three medical experts who have examined Jamadi's case told me that the injuries he sustained from the seals could not have caused his death. 

Secret Prisons and Unaccountable Interrogators

Since September 11, 2001, the C.I.A.'s treatment and interrogation of terrorist suspects has remained almost entirely hidden from public view. Human-rights groups estimate that some ten thousand foreign suspects are being held in U.S. detention facilities in Afghanistan, Iraq, Cuba, and other countries. A small but unknown part of this population is in the custody of the C.I.A., which, as Dana Priest reported recently [2005] in the Washington Post, has operated secret prisons in Thailand and in Eastern Europe. It is also unclear how seriously the agency deals with allegations of prisoner abuse. The C.I.A. tends to be careful about following strict legal procedures, including the briefing of the top-ranking members of the congressional intelligence committees on its covert activities. But experts could recall no instance of a C.I.A. officer being tried in a public courtroom for manslaughter or murder. Thomas Powers, the author of two books about the C.I.A., told me, "I've never heard of anyone at the C.I.A. being convicted of a killing." He added that a case such as Jamadi's had awkward political implications. "Is the C.I.A. capable of addressing an illegal killing by its own hands?" he asked. "My guess is not." Whereas the military has subjected itself to a dozen internal investigations in the aftermath of the Abu Ghraib scandal, and has punished more than two hundred soldiers for wrongdoing, the agency has undertaken almost no public self-examination. 

The C.I.A. has reportedly been implicated in at least four deaths of detainees in Afghanistan and Iraq including that of Jamadi, and has referred eight potentially criminal cases involving abuse and misconduct to the Justice Department. In March [2005], [Porter] Goss, the C.I.A.'s director, testified before Congress that "we don't do torture," and the agency's press office issued a release stating, "All approved interrogation techniques, both past and present, are lawful and do not constitute torture.... C.I.A. policies on interrogation have always followed legal guidance from the Department of Justice. If an individual violates the policy, then he or she will be held accountable." 

Even if the [C.I.A.] wanted to discipline or prosecute agents ... the legal tools to do so may no longer exist.

Yet the government has brought charges against only one person affiliated with the agency: David Passaro, a low-level contract employee, not a full-fledged C.I.A. officer. In 2003, Passaro, while interrogating an Afghan prisoner, allegedly beat him with a flashlight so severely that he eventually died from his injuries. In two other incidents of prisoner abuse, the [New York] Times reported last month, charges probably will not be brought against C.I.A. personnel: the 2003 case of an Iraqi prisoner who was forced head first into a sleeping bag, then beaten; and the 2002 abuse of an Afghan prisoner who froze to death after being stripped and chained to the floor of a concrete cell. (The C.I.A. supervisor involved in the latter case was subsequently promoted.) 

Permission to Torture 

One reason these C.I.A. officials may not be facing charges is that, in recent years, the Justice Department has established a strikingly narrow definition of torture. In August, 2002, the department's Office of Legal Counsel sent a memo on interrogations to the White House, which argued that a coercive technique was torture only when it induced pain equivalent to what a person experiencing death or organ failure might suffer. By implication, all lesser forms of physical and psychological mistreatment—what critics have called "torture lite"—were legal. The memo also said that torture was illegal only when it could be proved that the interrogator intended to cause the required level of pain. And it provided interrogators with another large exemption: torture might be acceptable if an interrogator was acting in accordance with military "necessity." A source familiar with the memo's origins, who declined to speak on the record, said that it "was written as an immunity, a blank check." In 2004, the "torture memo," as it became known, was leaked.... The Administration subsequently revised the guidelines, using language that seemed more restrictive. But a little-noticed footnote protected the coercive methods permitted by the "torture memo," stating that they did not violate the "standards set forth in this memorandum." 

The Bush Administration has resisted disclosing the contents of two Justice Department memos that established a detailed interrogation policy for the Pentagon and the C.I.A. A March, 2003, classified memo was "breathtaking," the same source said. The document dismissed virtually all national and international laws regulating the treatment of prisoners, including war-crimes and assault statutes, and it was radical in its view that in wartime the President can fight enemies by whatever means he sees fit. According to the memo, Congress has no constitutional right to interfere with the President in his role as Commander-in-Chief, including making laws that limit the ways in which prisoners may be interrogated. Another classified Justice Department memo, issued in August, 2002, is said to authorize numerous "enhanced" interrogation techniques for the C.I.A. These two memos sanction such extreme measures that, even if the agency wanted to discipline or prosecute agents who stray beyond its own comfort level, the legal tools to do so may no longer exist.... 

The Roots of U.S. Torture 

By the summer of 2003, the insurgency against the U.S. occupation of Iraq had grown into a confounding and lethal insurrection, and the Pentagon and the White House were pressing C.I.A. agents and members of the Special Forces to get the kind of intelligence needed to crush it. On orders from Secretary of Defense Donald Rumsfeld, General Geoffrey Miller, who had overseen coercive interrogations of terrorist suspects at [the U.S. Naval base at] Guantánamo [Bay, Cuba] imposed similar methods at Abu Ghraib [prison in Iraq]. In October of that year, however—a month before Jamadi's death—the Justice Department's Office of Legal Counsel issued an opinion stating that Iraqi insurgents were covered by the Geneva Conventions, which require the humane treatment of prisoners and forbid coercive interrogations. The ruling reversed an earlier interpretation, which had concluded, erroneously, that Iraqi insurgents were not protected by international law. 

As a result of these contradictory mandates from Washington, the rules of engagement at Abu Ghraib became muddy, and the tactics grew increasingly ad hoc. Jeffrey H. Smith, a former general counsel of the C.I.A., told me, "Abu Ghraib has its roots at the top. I think this uncertainty about who was and who was not covered by the Geneva Conventions, and all this talk that they're all terrorists, bred the climate in which this kind of abuse takes place."... 

Jamadi's Arrival

Manadel al-Jamadi arrived at Abu Ghraib naked from the waist down, according to an eyewitness, Jason Kenner, an M.P. [Military Police Officer] with the 372nd Military Police Company. In a statement to C.I.A. investigators, Kenner recalled that Jamadi had been stripped of his pants, underpants, socks, and shoes, arriving in only a purple T-shirt and a purple jacket, and with a green plastic sandbag completely covering his head. Nevertheless, Kenner told C.I.A. investigators, "the prisoner did not appear to be in distress. He was walking fine, and his speech was normal." The plastic "flex cuffs" on Jamadi's wrists were so tight, however, that Kenner had trouble cutting them off when they were replaced with steel handcuffs and Jamadi's hands were secured behind his back. 

Staff Sergeant Mark Nagy, a reservist in the 372nd Military Police Company, was also on duty at Abu Ghraib when Jamadi arrived. According to the classified internal documents, he told C.I.A. investigators that Jamadi seemed "lucid," noting that he was "talking during intake." Nagy said that Jamadi was "not combative" when he was placed in a holding cell, and that he "responded to commands." In Nagy's opinion, there was "no need to get physical with him." 

Kenner told the investigators that, "minutes" after Jamadi was placed in the holding cell, an "interrogator"—after identified as Swanner—began "yelling at him, trying to find where some weapons were." Kenner said that he could see Jamadi through the open door of the holding cell, "in a seated position like a scared child." The yelling went on, he said, for five or ten minutes. At some point, Kenner said, Swanner and his translator "removed the prisoner's jacket and shirt," leaving him naked. He added that he saw no injuries or bruises. Soon afterward, the M.P.s were told by Swanner and the translator to "take the prisoner to Tier One," the agency's interrogation wing. The M.P.s dressed Jamadi in a standard-issue orange jumpsuit, keeping the sandbag over his head, and walked him to the shower room there for interrogation. Kenner said that Jamadi put up "no resistance." 

On the way, Nagy noticed that Jamadi was "groaning and breathing heavily, as if he was out of breath." Walter Diaz, the M.P. who had been on guard duty at the prison, told C.I.A. investigators that Jamadi showed "no distress or complaints on the way to the shower room." But he told me that he, too, noticed that Jamadi was having "breathing problems." An autopsy showed that Jamadi had six fractured ribs; it is unclear when they were broken. The C.I.A. officials in charge of Jamadi did not give him even a cursory medical exam, although the Geneva Conventions require that prisoners receive "medical attention."... 

Palestinian Hanging

According to Kenner's testimony, when the group reached the shower room Swanner told the M.P.s that "he did not want the prisoner to sit and he wanted him shackled to the wall." (No explanation for this decision is recorded.) There was a barred window on one wall. Kenner and Nagy, using a pair of leg shackles, attached Jamadi's arms, which had been placed behind his back, to the bars on the window. 

The Associated Press quoted an expert who described the position in which Jamadi died as a form of torture known as "Palestinian hanging," in which a prisoner whose hands are secured behind his back is suspended by his arms. (The technique has allegedly been used in the Israeli-Palestinian conflict.) The M.P.s' sworn accounts to investigators suggest that, at least at first, Jamadi was able to stand up, without pain: autopsy records show that he was five feet ten, and, as Diaz explained to me, the window was about five feet off the ground. The accounts concur that, while Jamadi was able to stand without discomfort, he couldn't kneel or sit without hanging painfully from his arms. Once he was secured, the M.P.s left him alone in the room with Swanner and the translator. 

Less than an hour later, Diaz said, he was walking past the shower room when Swanner came out and asked for help, reportedly saying, "This guy doesn't want to coöperate."... When Diaz entered the shower room, he said, he was surprised to see that Jamadi's knees had buckled, and that he was almost kneeling. Swanner, he said, wanted the soldiers to reposition Jamadi, so that he would have to stand more erectly. Diaz called for additional help from two other soldiers in his company, Sergeant Jeffery Frost and Dennis Stevanus. But after they had succeeded in making Jamadi stand for a moment, as requested, by hitching his handcuffs higher up the window, Jamadi collapsed again. Diaz told me, "At first I was, like, 'This guy's drunk.' He just dropped down to where his hands were, like, coming out of his handcuffs. He looked weird. I was thinking, He's got to be hurting. All of his weight was on his hands and wrists—it looked like he was about to mess up his sockets." 

The Death Discovered

Swanner, whom Diaz described as a "kind of shabby-looking, overweight white guy," who was wearing black clothing, was apparently less concerned. "He was saying, 'He's just playing dead,'" Diaz recalled. "He thought he was faking. He wasn't worried at all." While Jamadi hung from his arms, Diaz told me, Swanner "just kept talking and talking at him. But there was no answer." 

Frost told C.I.A. investigators that the interrogator had said that Jamadi was just "playing possum." But, as Frost lifted Jamadi upright by his jumpsuit, noticing that it was digging into his crotch, he thought, This prisoner is pretty good at playing possum. When Jamadi's body went slack again, Frost recalled commenting that he "had never seen anyone's arms positioned like that, and he was surprised they didn't just pop out of their sockets." 

Diaz, sensing that something was wrong, lifted Jamadi's hood. His face was badly bruised. Diaz placed a finger in front of Jamadi's open eyes, which didn't move or blink, and deduced that he was dead. When the men lowered Jamadi to the floor, Frost told investigators, "blood came gushing out of his nose and mouth, as if a faucet had been turned on." 

Attempted Cover-Up?

Swanner, who had seemed so unperturbed, suddenly appeared "surprised" and "dumbfounded," according to Frost. He began talking about how Jamadi had fought and resisted the entire way to the prison. He also made calls on his cell phone. Within minutes, Diaz said, four or five additional O.G.A. ["other government agencies," probably by the C.I.A.] officers, also dressed in black, arrived on the scene.... 

C.I.A. personnel ordered that Jamadi's body be kept in the shower room until the next morning. The corpse was packed in ice and bound with tape, apparently in an attempt to slow its decomposition and, [Dr. Steven] Miles [a medical ethicist studying medical practices during the war on terrorism] believes, to try to alter the perceived time of death. The ice was already melting when Specialist Sabrina Harman posed for pictures while stooping over Jamadi's body, smiling and giving the thumbs-up sign. The next day, a medic inserted an I.V. in Jamadi's arm, put the body on a stretcher, and took it out of the prison as if Jamadi were merely ill, so as to "not upset the other detainees." Other interrogators, Miles said, "were told that Jamadi had died of a heart attack." (There is no medical evidence that Jamadi experienced heart failure.) A military-intelligence officer later recounted that a local taxi-driver was paid to take away Jamadi's body. 

Before leaving, Frost told investigators, Swanner confided that he "did not get any information out of the prisoner." C.I.A. officials took with them the bloodied hood that had covered Jamadi's head; it was later thrown away. "They destroyed evidence, and failed to preserve the scene of the crime," [Frank] Spinner, the lawyer for one of the Navy seals, said. 

The next day, Swanner gave a statement to Army investigators, stressing that he hadn't laid a hand on Jamadi, and hadn't done anything wrong. "Clint C.," the translator, also said that Swanner hadn't beaten Jamadi. "I don't think anybody intended the guy to die," a former investigator on the case, who asked not to be identified, told me. But he believes that the decision to shackle Jamadi to the window reflected an intent to cause suffering. (Under American and international law, intent is central to assessing criminality in war-crimes and torture cases.) The C.I.A., he said, "put him in that position to get him to talk. They took it that pain equals coöperation." 

The autopsy, performed by military pathologists five days later, classified Jamadi's death as a homicide, saying that the cause of death was "compromised respiration" and "blunt force injuries" to Jamadi's head and torso. But it appears that the pathologists who performed the autopsy were unaware that Jamadi had been shackled to a high window. When a description of Jamadi's position was shared with two of the country's most prominent medical examiners—both of whom volunteered to review the autopsy report free, at the request of a lawyer representing one of the seals—their conclusion was different. Miles, independently, concurred. 

Dr. Michael Baden, who is the chief forensic pathologist for the New York State Police, told me. "What struck me was that Jamadi was alive and well when he walked into the prison...." Jamadi's bruises, he said, were no doubt painful, but they were not life-threatening. Baden went on, "He also had injuries to his ribs. You don't die from broken ribs. But if he had been hung up in this way and had broken ribs, that's different." In his judgment, "asphyxia is what he died from—as in a crucifixion.... If his hands were pulled up five feet—that's to his neck. That's pretty tough. That would put a lot of tension on his rib muscles, which are needed for breathing. It's not only painful—it can hinder the diaphragm from going up and down, and the rib cage from expanding. The muscles tire, and the breathing function is impaired, so there's less oxygen entering the bloodstream." A person in such a state would first lose consciousness, he said, and eventually would die. The hood, he suggested, would likely have compounded the problem, because the interrogator "can't see his face if he's turning blue. We see a lot about a patient's condition by looking at his face. By putting that goddam hood on, they can't see if he's conscious." It also "doesn't permit them to know when he died." The bottom line, Baden said, is that Jamadi "didn't die as a result of any injury he got before getting to the prison." 

Dr. Cyril Wecht, a medical doctor and a lawyer who is the coroner of Allegheny County, Pennsylvania, and a former president of the American Academy of Forensic Sciences, independently reached the same conclusion. The interpretation put forward by the military pathologists, he said, "didn't fit with their own report. They said he died of blunt-force trauma, yet there was no significant evidence of trauma to the head." Instead, Wecht believes that Jamadi "died of compromised respiration," and that "the position the body was in would have been the cause of death." He added, "Mind you, I'm not a critic of the Iraq war. But I don't think we should reduce ourselves to the insurgents' barbaric levels." 

Walter Diaz told me, "Someone should be charged. If Jamadi was already handcuffed, there was no reason to treat the guy the way they did—the way they hung him." Diaz said he didn't know if Swanner had intended to torture Jamadi, or whether the death was accidental. But he was troubled by the government's inaction, and by what he saw as the agency's attempt at a coverup. "They tried to blame the seals. The C.I.A. had a big role in this. But you know the C.I.A.—who's going to go against them?" 

Prosecution Is Unlikely

According to Jeffrey Smith, the former general counsel of the C.I.A., now a private-practice lawyer who handles national-security cases, a decision to prosecute Swanner "would probably go all the way up to the Attorney General." Critics of the Administration, such as John Sifton, a lawyer for Human Rights Watch, question whether Alberto Gonzales, who became Attorney General last year [2004], has too many conflicts of interest to weigh the case against Swanner fairly. Sifton said, "It's hard to imagine the current leadership pursuing these guys, because the head of the Justice Department, Alberto Gonzales, is centrally implicated in crafting the policies that led to the abuse."... 

Even more troubling is the possibility that, under the Bush Administration's secret interrogation guidelines, the killing of Jamadi might not have broken any laws. Jeffrey Smith says it's possible that the Office of Legal Counsel's memos may have opened too many loopholes for interrogators like Swanner, "making prosecution somehow too hard to do." Smith added, "But, even under the expanded definition of torture, I don't see how someone beaten with his hands bound, who then died while hanging—how that could be legal. I'd be embarrassed if anyone argued that it was."

FURTHER READINGS


Books 

· Peter Berkowitz, ed. The Future of American Intelligence. Stanford, CA: Hoover Institution Press, 2005.

· Gary Berntsen and Ralph Pezzullo Jawbreaker: The Attack on Bin Laden and al-Qaeda: A Personal Account by the CIA's Key Field Commander. New York: Crown, 2005.

· William J. Daugherty Executive Secrets: Covert Action and the Presidency. Lexington: University Press of Kentucky, 2004.

· Tyler Drumheller and Elaine Monaghan On the Brink: An Insider's Account of How the White House Compromised American Intelligence. New York: Carroll & Graf, 2006.

· Stephen Grey Ghost Plane: The True Story of the CIA Torture Program. New York: St. Martin's, 2006.

· Seymour M. Hersh Chain of Command: The Road from 9/11 to Abu Ghraib. New York: HarperCollins, 2004.

· Loch K. Johnson and James J. Wirtz, editors Strategic Intelligence: Windows into a Secret World. Los Angeles: Roxbury, 2004.

· Ronald Kessler The CIA at War: Inside the Secret Campaign Against Terror. New York: St. Martin's, 2003.

· Alfred W. McCoy A Question of Torture: CIA Interrogation, from the Cold War to The War on Terror. New York: Metropolitan, 2006.

· Richard A. Posner Uncertain Shield: The U.S. Intelligence System in the Throes of Reform. Lanham, MD: Rowman & Littlefield, 2006.

· Gary C. Schroen First In: An Insider's Account of How the CIA Spearheaded the War on Terror in Afghanistan. New York: Ballantine, 2005.

· Jennifer E. Sims and Burton Gerber, eds. Transforming U.S. Intelligence. Washington, DC: Georgetown University Press, 2005.


Periodicals 

· Spencer Ackerman "Under Analysis," New Republic, May 29, 2006.

· David Bjerklie and Coco Masters "How the CIA Can Be Fixed," Time, May 22, 2006.

· Max Boot "Derring-Do Becomes Don't," Los Angeles Times, July 22, 2004.

· Mark Bowden "The Dark Art of Interrogation," Atlantic Monthly, October 2003.

· Saxby Chambliss "We Have Not Correctly Framed the Debate on Intelligence Reform," Parameters, Spring 2005.

· Alexander Cockburn "Politicize the CIA? You've Got to Be Kidding!" Nation, December 20, 2004.

· Ivo Daalder and Anthony Lake "Smart Choices About Intelligence Reform," Boston Globe, August 19, 2004.

· Charles N. Davis "The Flaws in Intelligence Reform," National Catholic Reporter, December 24, 2004.

· Michael Duffy "How to Fix Our Intelligence," Time, April 26, 2004.

· Economist "How to Lose Friends and Alienate People," Economist, November 12, 2005.

· Reuel Marc Gerecht "Against Rendition: Why the CIA Shouldn't Outsource Interrogations to Countries That Torture," Weekly Standard, May 16, 2005.

· Michael A. Gips "Spying Trouble," Security Management, August 2006.

· Stephen Grey "Torture's Tipping Point," New Statesman, December 19, 2005.

· ——— "Missing Presumed Tortured," New Statesman, November 20, 2006.

· Efraim Halevy "In Defence of the Intelligence Services: The Committees of Inquiry into American and British Intelligence Failures May Have Left the West Less Secure," Economist, July 31, 2004.

· Stephen F. Hayes "The CIA 1, Bush 0: The Age of Reform Ends After 18 Months," Weekly Standard, May 22, 2006.

· Nat Hentoff "What Kind of Country Are We?" Progressive, April 2005.

· Michael Isikoff and Daniel Klaidman "Look Who's Not Talking—Still," Newsweek, April 4, 2005.

· John B. Judis "CIA RIP," New Republic Online, December 20, 2005.

· Jack Kelly "Ciao, CIA," Pittsburgh Post-Gazette, December 11, 2005.

· Rich Lowry "Nothing Covert About It," National Review Online, May 19, 2006.

· Khaled El-Masri "Extraordinary Rendition," Harper's Magazine, February 2006.

· Herbert E. Meyer "What the CIA Doesn't See," USA Today Magazine, May 2004.

· Dana Priest "Wrongful Imprisonment: Anatomy of a CIA Mistake," Washington Post, December 4, 2005.

· Noam Scheiber "Speak Easy," New Republic, June 5, 2006.

· Gary Schmitt "Less Central, More Intelligent? How Not to Reform the CIA," Weekly Standard, July 26, 2004.

· Mark Steyn "The Death of Intelligence," National Review, December 27, 2004.

· Gregory F. Treverton and Peter A. Wilson "True Intelligence Reform Is Cultural, Not Just Organizational Chart Shift," Christian Science Monitor, January 13, 2005.

· Jason Vest "Destabilizing the CIA," Nation, December 13, 2004.

