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The pieties about torture have lain so thick in the air that it has been impossible to have a reasoned discussion. The [John] McCain amendment that would ban "cruel, inhuman, or degrading" treatment of any prisoner by any agent of the United States sailed through the Senate by a vote of 90-9. The Washington establishment remains stunned that nine such retrograde, morally inert persons—let alone senators—could be found in this noble capital. 

Now, John McCain has great moral authority on this issue, having heroically borne torture at the hands of the North Vietnamese. McCain has made fine arguments in defense of his position. And McCain is acting out of the deep and honorable conviction that what he is proposing is not only right but is in the best interest of the United States. His position deserves respect. But that does not mean, as seems to be the assumption in Washington today, that a critical analysis of his "no torture, ever" policy is beyond the pale. 

Three Kinds of Prisoners

Let's begin with a few analytic distinctions. For the purpose of torture and prisoner maltreatment, there are three kinds of war prisoners: 

First, there is the ordinary soldier caught on the field of battle. There is no question that he is entitled to humane treatment. Indeed, we have no right to disturb a hair on his head. His detention has but a single purpose: to keep him hors de combat [a French term for "out of the fight"]. The proof of that proposition is that if there were a better way to keep him off the battlefield that did not require his detention, we would let him go. Indeed, during one year of the Civil War, the two sides did try an alternative. They mutually "paroled" captured enemy soldiers, i.e., released them to return home on the pledge that they would not take up arms again. 

Because the only purpose of detention in these circumstances is to prevent the prisoner from becoming a combatant again, he is entitled to all the protections and dignity of an ordinary domestic prisoner—indeed, more privileges, because, unlike the domestic prisoner, he has committed no crime. He merely had the misfortune to enlist on the other side of a legitimate war. He is therefore entitled to many of the privileges enjoyed by an ordinary citizen—the right to send correspondence, to engage in athletic activity and intellectual pursuits, to receive allowances from relatives—except, of course, for the freedom to leave the prison. 

Anyone who blows up a car bomb in a market deserves to spend the rest of his life roasting on a spit over an open fire.

Second, there is the captured terrorist. A terrorist is by profession, indeed by definition, an unlawful combatant. He lives outside the laws of war because he does not wear a uniform, he hides among civilians, and he deliberately targets innocents. He is entitled to no protections whatsoever. People seem to think that the postwar Geneva Conventions were written only to protect detainees. In fact, their deeper purpose was to provide a deterrent to the kind of barbaric treatment of civilians that had become so horribly apparent during the first half of the 20th century, and in particular, during the Second World War. The idea was to deter the abuse of civilians by promising combatants who treated noncombatants well that they themselves would be treated according to a code of dignity if captured—and, crucially, that they would be denied the protections of that code if they broke the laws of war and abused civilians themselves. 

Breaking the laws of war and abusing civilians are what, to understate the matter vastly, terrorists do for a living. They are entitled, therefore, to nothing. Anyone who blows up a car bomb in a market deserves to spend the rest of his life roasting on a spit over an open fire. But we don't do that because we do not descend to the level of our enemy. We don't do that because, unlike him, we are civilized. Even though terrorists are entitled to no humane treatment, we give it to them because it is in our nature as a moral and humane people. And when on rare occasions we fail to do that, as has occurred in several of the fronts of the war on terror, we are duly disgraced. 

The norm, however, is how the majority of prisoners at Guantanamo [a U.S. base in Cuba used to detain suspects of terrorism] have been treated. We give them three meals a day, superior medical care, and provision to pray five times a day. Our scrupulousness extends even to providing them with their own Korans, which is the only reason alleged abuses of the Koran at Guantanamo ever became an issue. That we should have provided those who kill innocents in the name of Islam with precisely the document that inspires their barbarism is a sign of the absurd lengths to which we often go in extending undeserved humanity to terrorist prisoners. 

Torture is not always impermissible ... there are circumstances in which, by any rational moral calculus, torture not only would be permissible but would be required.

Third, there is the terrorist with information. Here the issue of torture gets complicated and the easy pieties don't so easily apply. Let's take the textbook case. Ethics 101: A terrorist has planted a nuclear bomb in New York City. It will go off in one hour. A million people will die. You capture the terrorist. He knows where it is. He's not talking. Question: If you have the slightest belief that hanging this man by his thumbs will get you the information to save a million people, are you permitted to do it? Now, on most issues regarding torture, I confess tentativeness and uncertainty. But on this issue, there can be no uncertainty: Not only is it permissible to hang this miscreant by his thumbs. It is a moral duty. 

Torture Is Sometimes Necessary

Yes, you say, but that's an extreme and very hypothetical case. Well, not as hypothetical as you think. Sure, the (nuclear) scale is hypothetical, but in the age of the car and suicide bomber, terrorists are often captured who have just set a car bomb to go off or sent a suicide bomber out to a coffee shop, and you only have minutes to find out where the attack is to take place. This "hypothetical" is common enough that the Israelis have a term for precisely that situation: the ticking time bomb problem. 

And even if the example I gave were entirely hypothetical, the conclusion—yes, in this case even torture is permissible—is telling because it establishes the principle: Torture is not always impermissble. However rare the cases, there are circumstances in which, by any rational moral calculus, torture not only would be permissible but would be required (to acquire life-saving information). And once you've established the principle, to paraphrase George Bernard Shaw, all that's left to haggle about is the price. In the case of torture, that means that the argument is not whether torture is ever permissible, but when—i.e., under what obviously stringent circumstances: how big, how imminent, how preventable the ticking time bomb. 

Since 9/11 the United States has maintained a series of ... secret detention centers where presumably high-level terrorists ... have been imprisoned.

That is why the McCain amendment, which by mandating "torture never" refuses even to recognize the legitimacy of any moral calculus, cannot be right. There must be exceptions. The real argument should be over what constitutes a legitimate exception. 

A Real-Life Example

Let's take an example that is far from hypothetical. You capture Khalid Sheikh Mohammed [an al Qaeda leader] in Pakistan. He not only has already killed innocents, he is deeply involved in the planning for the present and future killing of innocents. He not only was the architect of the 9/11 attack that killed nearly three thousand people in one day, most of them dying a terrible, agonizing, indeed tortured death. But as the top al Qaeda planner and logistical expert he also knows a lot about terror attacks to come. He knows plans, identities, contacts, materials, cell locations, safe houses, cased targets, etc. What do you do with him? 

We have recently learned that since 9/11 the United States has maintained a series of "black sites" around the world, secret detention centers where presumably high-level terrorists like Khalid Sheikh Mohammed have been imprisoned. The world is scandalized. Black sites? Secret detention? Jimmy Carter calls this "a profound and radical change in the ... moral values of our country." The Council of Europe demands an investigation, calling the claims "extremely worrying." Its human rights commissioner declares "such practices" to constitute "a serious human rights violation, and further proof of the crisis of values" that has engulfed the war on terror. The gnashing of teeth and rending of garments has been considerable. 

I myself have not gnashed a single tooth. My garments remain entirely unrent. Indeed, I feel reassured. It would be a gross dereliction of duty for any government not to keep Khalid Sheikh Mohammed isolated, disoriented, alone, despairing, cold and sleepless, in some godforsaken hidden location in order to find out what he knew about plans for future mass murder. What are we supposed to do? Give him a nice cell in a warm Manhattan prison, complete with Miranda rights, a mellifluent lawyer, and his own website? Are not those the kinds of courtesies we extended to the 1993 World Trade Center bombers, then congratulated ourselves on how we "brought to justice" those responsible for an attack that barely failed to kill tens of thousands of Americans, only to discover a decade later that we had accomplished nothing—indeed, that some of the disclosures at the trial had helped Osama bin Laden avoid U.S. surveillance? 

Once you have gone public with a blanket ban on all forms of coercion, it is going to be very difficult to publicly carve out exceptions.

Have we learned nothing from 9/11? Are we prepared to go back with complete amnesia to the domestic-crime model of dealing with terrorists, which allowed us to sleepwalk through the nineties while al Qaeda incubated and grew and metastasized unmolested until on 9/11 it finished what the first World Trade Center bombers had begun? ... 

The Need for Torture Rules

Given the gravity of the decision, if we indeed cross the Rubicon [i.e., take a decisive step with no return]—as we must—we need rules. The problem with the McCain amendment is that once you have gone public with a blanket ban on all forms of coercion, it is going to be very difficult to publicly carve out exceptions. The [George W.] Bush administration is to be faulted for having attempted such a codification with the kind of secrecy, lack of coherence, and lack of strict enforcement that led us to the McCain reaction. 

What to do at this late date? Begin, as McCain does by banning all forms of coercion or inhuman treatment by anyone serving in the military—an absolute ban on torture by all military personnel everywhere. We do not want a private somewhere making these fine distinctions about ticking and slow-fuse time bombs. We don't even want colonels or generals making them. It would be best for the morale, discipline, and honor of the Armed Forces for the United States to maintain an absolute prohibition, both to simplify their task in making decisions and to offer them whatever reciprocal treatment they might receive from those who capture them—although I have no illusion that any anti-torture provision will soften the heart of a single jihadist holding a knife to the throat of a captured American soldier. We would impose this restriction on ourselves for our own reasons of military discipline and military honor. 

Outside the military, however, I would propose, contra McCain, a ban against all forms of torture, coercive interrogation, and inhuman treatment, except in two contingencies: (1) the ticking time bomb and (2) the slower-fuse high-level terrorist. Each contingency would have its own set of rules. In the case of the ticking time bomb, the rules would be relatively simple: Nothing rationally related to getting accurate information would be ruled out. The case of the high-value suspect with slow-fuse information is more complicated. The principle would be that the level of inhumanity of the measures used would be proportional to the need and value of the information. Interrogators would be constrained to use the least inhumane treatment necessary relative to the magnitude and imminence of the evil being prevented and the importance of the knowledge being obtained. 

In this real world of astonishingly murderous enemies, in two very circumscribed circumstances, we must all be prepared to torture.

These exceptions to the no-torture rule would not be granted to just any nonmilitary interrogators, or anyone with ClA credentials. They would be reserved for highly specialized agents who are experts and experienced in interrogation and who are known not to abuse it for the satisfaction of a kind of sick sadomasochism ... indulged in at Abu Ghraib [an American prison in Iraq where Iraqi prisoners were tortured]. Nor would they be acting on their own. They would be required to obtain written permission for such interrogations from the highest political authorities in the country or from a quasi-judicial body modeled on the Foreign Intelligence Surveillance Court [special courts charged with issuing warrants for surveillance of foreign agents and terrorists]. Or, if the bomb was truly ticking and there was no time, the interrogators would be allowed to act on their own, but would require post facto authorization within, say, 24 hours of their interrogation, so that they knew that whatever they did would be subject to review by others and be justified only under the most stringent terms.... 

In this real world of astonishingly murderous enemies, in two very circumscribed circumstances, we must all be prepared to torture. Having established that, we can then begin to work together to codify rules of interrogation for the two very unpleasant but very real cases in which we are morally permitted—indeed morally compelled—to do terrible things.

FURTHER READINGS


Books 

· Peter Berkowitz, ed. The Future of American Intelligence. Washington, DC: Hoover Institution, 2005.

· Richard Betts Surprise Attack: Lessons for Defense Planning. New York: Public Affairs, 2001.

· Peter Brookes A Devil's Triangle: Terrorism, Weapons of Mass Destruction, and Rogue States. Lanham, MD: Rowman & Littlefield, 2005.

· David Cole and James X. Dempsey Terrorism and the Constitution: Sacrificing Civil Liberties in the Name of National Security. New York: New Press, 2006.

· Tyler Drumheller and Elaine Monaghan On the Brink: An Insider's Account of How the White House Compromised American Intelligence. New York: Carroll & Graf, 2006.

· Craig Eisendrath, ed. National Insecurity: U.S. Intelligence After the Cold War. Philadelphia: Temple University Press, 1999.

· Stephen Grey Ghost Plane: The True Story of the CIA Torture Program. New York: St. Martin's, 2006.

· Michael Ignatieff The Lesser Evil: Political Ethics in an Age of Terror. Princeton, NJ: Princeton University Press, 2005.

· Chalmers Johnson Blowback: The Costs and Consequences of American Empire. New York: Metropolitan/Owl, 2004. 

· Chalmers JohnsonThe Sorrows of Empire: Militarism, Secrecy and the End of the Republic. New York: Metropolitan, 2004.

· Patrick Radden Keefe Chatter: Uncovering the Echelon Surveillance Network and the Secret World of Global Eavesdropping. New York: Random House, 2006.

· Joseph Margulies Guantánamo and the Abuse of Presidential Power. New York: Simon & Schuster, 2006.

· Alfred McCoy A Question of Torture: CIA Interrogation, from the Cold War to the War on Terror. New York: Metropolitan, 2006.

· Richard A. Posner Not a Suicide Pact: The Constitution in a Time of National Emergency. Oxford, UK: Oxford University Press, 2006.

· Richard A. Posner Preventing Surprise Attacks. Lanham, MD: Rowman & Littlefield, 2005.

· Richard A. Posner Uncertain Shield: The U.S. Intelligence System in the Throes of Reform. Lanham, MD: Rowman & Littlefield, 2006.

· John Prados Safe for Democracy: The Secret Wars of the CIA. Chicago: Ivan R. Dee, 2006.

· David Pugliese Shadow Wars: Special Forces in the New Battle Against Terrorism. Ottawa, ON: Esprit de Corps, 2003.

· Scott Ritter Iraq Confidential: The Untold Story of America's Intelligence Conspiracy. London: I. B. Tauris, 2005.

· David Rothkopf Running the World: The Inside Story of the NSC and the Architects of American Power. New York: Public Affairs, 2005.

· Michael Scheuer Imperial Hubris: Why the West Is Losing the War on Terror. Dulles, VA: Potomac, 2004.

· Michael Scheuer Through My Enemies' Eyes: Osama bin Laden, Radical Islam, and the Future of America. Dulles, VA: Potomac, 2006.

· Jennifer E. Sims and Burton Gerber, eds. Transforming U.S. Intelligence. Washington, DC: Georgetown University Press, 2005.

· Gregory F. Treverton Reshaping National Intelligence for an Age of Information. Cambridge, UK: Cambridge University Press, 2001.

· Michael A. Turner Why Secret Intelligence Fails. Dulles, VA: Potomac, 2005.

· Curt Weldon Countdown to Terror: The Top-Secret Information That Could Prevent the Next Terrorist Attack on America ... and How the CIA Has Ignored It. Washington, DC: Regnery, 2005.

· John Yoo War by Other Means: An Insider's Account of the War on Terror. New York: Atlantic Monthly Press, 2006.


Periodicals and Newspapers 

· Ehsan Ahrari "Intelligence Fallout: U.S. Spy Agency Failures May Hinder Future Action," Defense News, April 18, 2005. www.defensenews.com.

· Paul Anderson "U.S. Intelligence Didn't Catch 9/11 Clues?," ERRI Daily Intelligence Report, February 21, 2002. www.emergency.com.

· Robert Baer "How the CIA Can Be Fixed," Time, May 14, 2006. www.time.com.

· Bryan Bender "US Intelligence Shake-Up Meets Growing Criticism," Boston Globe, January 2, 2005. www.boston.com.

· Julian Borger "US Intelligence Fears Iran Duped Hawks into Iraq War," Guardian (Manchester, UK), May 25, 2004. www.guardian.co.uk.

· Faye Bowers and Peter Grier "Major Work Left to Fix US Intelligence," Christian Science Monitor, April 01, 2005. www.csmonitor.com.

· CBS News "A Spy Speaks Out," April 23, 2004. www.cbsnews.com.

· CNN "NSA Eavesdropping Program Ruled Unconstitutional," Thursday, August 17, 2006. www.cnn.com.

· David D. Cole "Reviving the Nixon Doctrine: NSA Spying, the Commander-in-Chief, and Executive Power in the War on Terror," Washington and Lee Journal of Civil Rights and Social Justice, 2006, vol. 13. http://ssrn.com.

· Michael Duffy "The Spy Master Cracks the Whip," Time, May 15, 2006.

· John Fortier "Intel Reform Takes Hold," Hill News, May 10, 2006. www.hillnews.com.

· Joshua Frank"'US Intelligence' Dead Wrong: Skeptics Were Right All Along," Dissident Voice, April 1, 2005. www.dissidentvoice.org.

· Mark Hosenball"'Foot-Dragging': Administration Sources Claim that One of Porter Gosss Top Deputies Stonewalled Efforts to Reform U.S. Intelligence Gathering," Newsweek, May 10, 2006.

· Mark Hosenball"Out from the Shadows; The President Announced He's Emptying the CIA's Secret Prisons. Now What Will Become of Its Former Inmates?" Newsweek, September 18, 2006.

· Mark Hosenball, Evan Thomas, and Michael Isikoff"Intelligence: Goss Goes Out—But the CIA's Struggles Go On," Newsweek, May 15, 2006.

· Arthur S. Hulnick"U.S. Intelligence Reform: Problems and Prospects," International Journal of Intelligence and Counterintelligence, summer 2006.

· William F. Jasper"Intelligence Reform Charade: Republican Insiders Teamed Up with the Bush White House and Liberal-Left Democrats to Pass Dangerous 9/11 Commission Recommendations," New American, January 10, 2005.

· Robert Jervis"The Politics and Psychology of Intelligence and Intelligence Reform," Forum, 2006, vol. 4, no. 1. www.bepress.com/forum.

· Thomas Joscelyn"Spook Spin: A How-to Guide for Intelligence Cherry-Picking," Weekly Standard, September 11, 2006.

· Rahul Mahajan"WMD Commission: Yet Another Intelligence Failure," Dissident Voice, April 1, 2005. www.dissidentvoice.org.

· Scott Michaelsen and Scott Cutler Shershow"The Guantánamo 'Black Hole': The Law of War and the Sovereign Exception," Middle East Report Online, January 11, 2004. www.merip.org.

· Ralph Nader and Kevin Zeese"Another Whitehouse Whitewash: Iraq Commission Issues Report on Massive Intel Failure, but No One Is to Blame and Role of White House in Manipulating Intelligence Is Not Examined," Dissident Voice, March 30, 2005. www.dissidentvoice.org.

· Walter Pincus"Intelligence Redo Is Harshly Judged: A Judge Critiques 9/11 Overhaul, and Finds It Top-Heavy," Washington Post, March 31, 2006.

· Richard A. Posner"We Need Our Own MI5," Washington Post, August 15, 2006.

· Scott Shane"Year into Revamped Spying, Troubles and Some Progress," New York Times, February 28, 2006.

· Mark Steyn"The Death of Intelligence," National Review, December 27, 2004.

· Robert D. Vickers Jr."The Intelligence Reform Quandary," International Journal of Intelligence and Counterintelligence, Summer 2006.

· Matthew Wall"The Bellicose Curve: Faulty Intelligence Has Catapulted the United States into War All Too Many Times Before," Slate, February 3, 2004. www.slate.com.

· Weekly Standard, "The Agency Problem; Will the Next CIA Director Be Willing to Challenge CIA Careerists and Continue the Reforms of the Dysfunctional Bureaucracy?" May 15, 2006.

